STATE PERSONNEL BOARD, STATE OF COLORADO
Case No. 2018B012

INITIAL DECISION OF THE ADMINISTRATIVE LAW JUDGE

MICHELLE MULLER,
Complainant,

V.

DEPARTMENT OF CORRECTIONS, STATE BOARD OF PAROLE,
Respondent.

Administrative Law Judge (ALJ) Keith A. Shandalow held the hearing in this matter on
November 5, 6, and 7, 2018, at the State Personnel Board (Board), 1525 Sherman Street,
Courtroom 6, Denver, Colorado. The case was commenced on the record on January 30, 2018.
The record was closed on November 15, 2018 upon receipt of Respondent’s Notice Regarding
Trial Brief and Response. Complainant Michelle Muller was represented by Mark S. Bove, Esq.
Respondent, the Colorado Department of Corrections, State Board of Parole, was represented
by Stacy L. Worthington and Jack Patten, |, Senior Assistant Attorneys General. Respondent’s
advisory witness, and Complainant’s appointing authority, was Joe Morales, formerly the Chair of
the State Board of Parole. A list of exhibits offered and admitted or not admitted into evidence is
attached hereto as Appendix A.

MATTERS APPEALED

Complainant Michelie Muller (Complainant) appeals her disciplinary termination, alleging
that Respondent’s decision to terminate her employment was arbitrary, capricious, and contrary
to rule or law. Complainant also alleges that Respondent violated the Colorado State Employee
Protection Act, and retaliated against her in violation of the Colorado Anti-Discrimination Act.’

For the reasons set forth below, Respondent's action is affirmed.

Procedural History of Complainant's Prior Grievances and Petitions for Hearing

The current matter addresses Complainant's appeal of her appointing authority's decision
to terminate her employment in September 2017 because Complainant removed herself from the
Google Parole Board group email, denied having done so, accused others of the removal, and
claimed the removal was another in a long list of actions taken against her constituting
discrimination and retaliation. Prior to Complainant's termination, she was the subject of various
confirming memoranda, reprimands, corrective actions and critical performance evaluations.
Complainant commonly responded to these criticisms by filing grievances, and several petitions
for hearing with the State Personnel Board. Complainant's performance issues, her grievances,
and her petitions for hearing, are all relevant to the current matter, and were the subject of
evidence and testimony at the hearing. The facts relating to these prior matters are voluminous,

! Complainant also asserted claims of age discrimination and a hostile work environment. Prior to the
evidentiary hearing, Respondent filed a motion for summary judgment, which was granted in part and
pursuant to which these two claims were dismissed.



but are necessarily included in the following Finding of Facts as relevant background evidence.
The procedural history of Complainant's petitions for hearing filed with the State Personnel Board
is summarized in Appendix B, attached hereto.

Procedural History of Complainant's Current Appeal

Complainant filed this appeal of the termination of her employment on September 15,
2017, alleging that the appointing authority's decision to terminate her employment was arbitrary,
capricious and contrary to rule or law. Complainant also asserted claims of age discrimination,
hostile work environment, Whistleblower Act retaliation, and retaliation for opposing age
discrimination.

In the month prior to the start of the evidentiary hearing that was then set for May 15,
2018, the parties entered into settlement negotiations with the assistance of ALJ Tyburski acting
as settlement facilitator. The parties appeared to reach a settlement on April 27, 2018. On April
27, 2018, Respondent filed an Unopposed Motion to Stay the Case Because of a Tentative
Settlement and Request to Vacate Hearing Dates and Remaining Pretrial Deadlines. This Motion
was granted on April 30, 2018. The ALJ’s order directed Respondent to file an unopposed motion
to dismiss or a status report on or before May 29, 2018.

On May 29, 2018, Respondent filed a Status Report and Notice of Intent of Seek Attorney
Fees and Costs, advising the State Personnel Board that although the parties agreed on terms of
settlement in principle, Complainant changed her mind after Respondent drafted a settlement
agreement and indicated that she wished to proceed to hearing instead. Consequently,
Respondent requested that this matter be set for hearing. On May 30, 2018, the ALJ issued a
Procedural Order Lifting Stay and Setting New Hearing Dates and Prehearing Deadlines.

On September 28, 2018, Respondent filed a Motion for Partial Summary Judgment,
seeking dismissal of Complainant’s claims of age discrimination, retaliation in violation of the
Colorado Anti-Discrimination Act, and hostile work environment. Respondent included in that
Motion a request for costs, including attorney fees, caused by what Respondent characterized as
Complainant's undue delay of the hearing. Respondent alleged that the parties had reached a
settlement, which was the basis for vacating the May 2018 hearing, but that Complainant
subsequently changed her mind and decided to go to hearing. This resulted in an almost
sixmonth delay of the evidentiary hearing. Complainant filed a response to Respondent's Motion
for Partial Summary Judgment, and the ALJ held a conference to discuss the Motion.

The ALJ granted Respondent's Motion for Partial Summary Judgment in part and denied
it in part, dismissing Complainant's age discrimination and hostile work environment claims. He
deferred consideration of Respondent’s request for costs arising from Complainant's purported
undue delay of the hearing of this matter. At hearing, evidence was presented on this issue, and
the ALJ's determination is the subject of a separate Order issued contemporaneously with this
Initial Decision.

ISSUES
1. Whether Complainant committed the act for which she was disciplined.
2. Whether Respondent’s disciplinary action was arbitrary, capricious or contrary to

rule or law.



3. Whether the discipline imposed was within the range of reascnable alternatives.
4. Whether Respondent violated the State Employee Protection Act.

5. Whether Respondent retaliated against Complainant in violation of the Colorado
Anti-Discrimination Act.

FINDINGS OF FACT?

General Background Facts

1. Prior to the termination of her employment, Complainant was an Administrative
Assistant lll for the State Board of Parole (Parole Board} and a certified state employee.

2. Complainant began her employment in this position on January 5, 2015, after
serving for several years as a state employee, primarily with the Department of Corrections
(DOC). ’

3. The Parole Board is a Type 1 transfer agency within the DOC, comprised of seven
individuals appointed by the Governor. A Type 1 transfer agency is one that is independent from

the Depariment to which it is assigned. The Parole Board's support staff are employees of the
DOC.

4. The Parole Board's functions include, but are not limited to, considering

applications for parole and conducting parole revocation hearings, pursuant to § 17-2-201(4),
C.R.S.

5. As of April 2015, there were six Administrative Assistant llls who worked out of the
Parole Board’s Pueblo office and two, Complainant and Carol Kromer, in the Parole Board's
Denver office.

6. Complainant's supervisor from January 5, 2015 through June 20, 2015 was
Jennifer Wagoner, who was then the Parole Board Office Administrator.

7. Complainant’s supervisor from June 21, 2015 to February 26, 2016 was Tammy
Murphy, who was hired as the Parole Board's Office Manager in April 2015 and began her duties
as Office Manager on or about June 21, 2015, after being trained.

8. Ms. Wagoner became Complainant’s supervisor once again commencing on
February 26, 2016. Effective October 20, 2016, Joe Morales, who was then the Parole Board
Chair, became Complainant’s supervisor. He was also Complainant’s appointing authority.

9. Complainant's overall performance evaluation for the period January 5, 2015
through March 31, 2015, i.e., her start date through the end of the annual evaluation period, was
satisfactory (Level 1l), with ratings in different core competencies of Level lls and Level liis
{(denoting consistently exceptional performance).

2 Some of the following facts are taken from the files of Complainant's previous Board filings, of which the
. ALJ takes judicial notice pursuant to Colorade Rule of Evidence 201,



Confirming Memoranda Issued to Complainant in April and May 2015

10.  On April 7, 2015, Complainant’s co-worker, Carol Kromer, who was then 59 years
old and also reported to Ms. Wagoner, told Parole Board Vice Chair Rebecca Ozakes that she,
Ms. Kromer, was interviewing for another job because she wanted to promote and there were no
promotion opportunities at the Parole Board. Shortly thereafter, Ms. Oakes related the details of
that discussion to Ms. Wagoner.

11. Ms. Wagoner called a meeting of the Parole Board support staff for April 8, 2015
via video conferencing between the Pueblo and Denver offices. During the meeting, Ms. Wagoner
criticized Ms. Kromer for what she said to Ms. Oakes. Both Ms. Kromer and Complainant told
Ms. Wagoner that her comments were not appropriate and should be confined to a personal
conversation between Ms. Wagoner and Ms. Kromer.

12. On April 9, 2015, Comptlainant sent an email to Brandon Shaffer, who was then
the Parole Board Chair and Complainant's appointing authority, criticizing Ms. Wagoner's
handling of the April 8, 2015 meeting. The email stated, in its entirety:

| feel the need to tell you just how appalled | was yesterday at the “Emergency
Ops Staff Meeting” that Jenn [Wagoner] held. To say it was unprofessional
and demeaning is putting it lightly. In my almost nine years as a state
employee, | can honestly tell you that | have never encountered anything that
was so poorly handled by a person who is suppose [sic] to be in a “position of
power!” What should have been a one on one conversation between Jenn and
Carol, turned into a display of poor judgement [sic]. It is never an acceptable
practice to humiliate, disrespect, and down right [sic] degrading [sic] another
human being, but to do so in front of others is just unacceptable. As Chair of
the Golorado Parole Board, is this really the direction you see us going in?

The Parole Board is suppose [sic] to be an ELITE group of people that is
mainly appointed by the Governor. Professionalism is what | signed up for
when | joined this team/family. Yesterday was anything but professional and
| am mortified that | was part of it. Treating staff respectfully should be an
expectation practiced by everyone.

Trust and respect is the reason | come to work everyday [sic], and the reason
| work as hard as | do. Yesterday was an embarrassment, are we not better
than that?

13.  On April 23, 2015, Ms. Wagoner issued Complainant a Confirming Memorandum
addressing Complainant’s purported insubordination, disrespect and disparaging remarks
regarding aspects of Ms. Wagoner's skills arising from the April 8, 2015 meeting. The Confirming
Memorandum directed Complainant to: convey a professional image at all times; communicate
professionally with others; utilize the established chain of command for all communication; refrain
from furthering any negative behavior or activity; and demonstrate through her work performance
and interpersonal actions a desire to put the Parole Board and other team members in the best
light.

14.  On May 5, 2015, a parole hearing conducted by Case Manager James Olson,
scheduled to commence at 8:00 a.m., was delayed. At 8:14 a.m., Complainant sent an email to
Mr. Olson, stating, “PB REQUEST THAT YOU START IMMEDIATELY.” At 8:26 a.m., Mr. Olson
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responded, writing, “We will... thank you.” At 8:28 a.m., Complainant responded with an email
stating, “It started at approx 8:16, so that would be approx 16 minutes late.” At 8:33 a.m., Mr.
Olson responded, “Since we are normally the ones having to wait, | take offense to your comment
... and we don't complain about waiting.”

15. On May 26, 2015, Ms. Wagoner emailed Complainant a second Confirming
Memorandum. The Memorandum accused Complainant of communicating “in an inappropriate
and unprofessional manner,” of acting “outside the scope of your authority,” and of using an
“aggressive” tone in her emails to Mr. Olson on May 5, 2015.

Complainant’s May 28, 2015 Grievance Concerning Her Two Confirming Memoranda

16. On May 28, 2015, Complainant waived a Step Cne grievance and submitted a
Step Two grievance to her appointing authority, Mr. Shaffer, claiming she was being retaliated
against by Ms. Wagoner, causing a hostile work environment. Complainant cited the two
confirming memoranda she received, and requested that “Jennifer Wagoner receive a corrective
action for her retaliation against me, which is against the Administrative Regulations. | would also like to
see her get some much needed training in supervising others.”

17.  On June 19, 2015, Mr. Shaffer issued a final grievance decision denying
Complainant’s requested relief. In his decision letter, Mr. Shaffer stated that Ms. Wagoner viewed
Complainant's conduct as disrespectful, hostile and unprofessional, and that Ms. Wagoner, as
Complainant’s supervisor, had a right to document her view of Complainant's conduct in her
Confirming Memoranda. Mr. Shaffer also noted that a Confirming Memorandum is not a
disciplinary action and did not constitute retaliation.

Complainant’s First Petition for Hearing Filed with the State Personnel Board

18.  On July 1, 2015, Complainant filed a petition for a hearing with the Board (Juiy 1,
2015 petition), alleging what she characterized as “discriminatory harassment,” and that the final
grievance decision constituted discrimination. See Appendix B.

Complainant Given a Corrective Action on July 31, 2015

19.  On July 31, 2015, Parole Board Chair Shaffer notified Complainant that he was
giving her a corrective action for allegedly responding in a hostile, aggressive, insulting and
insubordinate manner toward Ms. Murphy during telephone calls several days earlier.

Complainant’s Auqust 7, 2015 and August 10, 2015 Grievances Concerning Her July 31,
2015 Corrective Action

20.  On August 7, 2015, Complainant submitted a Step One grievance to Mr. Shaffer,
regarding the July 31, 2015 corrective action (the August 7th grievance), alleging that Ms,
Murphy's version of the phone calls resulting in her July 31st corrective action was untruthful.

21.  On August 10, 2015, Complainant submitted another Step One grievance to Mr.
Shaffer, disputing Ms. Murphy’s supervision of her (the August 10th grievance), and alleged that
Ms. Murphy falsified the facts of the phone calls that resulted in the July 31st corrective action.
This grievance stated that Ms. Murphy “has proven herself to be untrustworthy and a liar.”
Complainant also claimed a hostile work environment and retaliation, but did not allege age
discrimination or retaliation for opposing age discrimination.



22.  On August 17, 2015, Complainant sent Mr. Shaffer a memorandum in which she
waived her Step One grievance for the August 7th grievance and requested a panel hearing at
Step Two. She also expressed her intention to follow the standard procedures for the August
10th grievance.

23. On August 19, 2015, Mr. Shaffer issued a delegation of appointing authority to
Angel Medina, Warden at DOC’s Canon Minimum Centers, to review Complainant’s August 7th
grievance.

24, On August 28, 2015, Mr. Shaffer issued Complainant his Step One grievance
decision regarding the August 10th grievance. Mr. Shaffer concluded that there was no evidence
that Ms. Murphy had been dishonest, untruthful or lied, and there was no evidence that

Complainant was being subjected to a hostile work environment. He denied Complainant's
requested relief.

25.  On August 31, 2015, Warden Medina notified Complainant that he was referring
the August 7th grievance to an independent panel for a recommendation. Complainant was
directed to submit her Step Two grievance against Mr. Shaffer to Warden Medina because he
was handling the August 7th grievance concerning the same set of operative facts. Later that
day, Complainant filed her Step Two grievance with Warden Medina against Mr. Shaffer.

Change of Parole Board Chair

26. August 31, 2015 was the last day that Mr. Shaffer served as Parole Board Chair.
He was replaced by Joe Morales.

27. Shortly after Mr. Morales became Parole Board Chair, Complainant told him that if
he got rid of Ms. Wagoner and Ms. Murphy, Complainant and Mr. Morales would get along fine.
Mr. Morales was taken aback by this comment.

Complainant Given a Letter of Reprimand on September 29, 2015

28. On September 29, 2015, Ms. Murphy gave Complainant a letter addressing what
Ms. Murphy characterized as Complainant’s inappropriate use of work time and viclation of
administrative regulations and Board rules. Specifically, Ms. Murphy wrote, “It has come to my
attention that you have been utilizing work time and state resources inappropriately for personal
matters and/or personal gain, namely, grievances, appeals, etc.”

Decisions on Complainant’s Auqust 7 and 10, 2015 Grievances

29. OCn October 20, 2015, the grievance panel issued its recommendations regarding
the August 7th grievance, which were sent to Warden Medina for his consideration. The panel
found, in pertinent part, that Complainant communicated in an unproductive and unprofessional
manner, withdrew from interactions with her co-workers, and that Mr. Shaffer was unresponsive
to Complainant's concerns. The panel recommended removal of the July 31, 2015 corrective
action with the stipulation that Complainant complete classes in Maximizing Potential and
Emotional Intelligence; and that supervisor training be provided to Ms. Murphy, among other
things.

30. On October 28, 2015, Warden Medina issued his Step Two grievance decision
concerning the August 7th grievance. He removed the July 31st corrective action, and directed
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Complainant to complete the Maximizing Potential class and the Emotional Intelligence ciass. He
denied Complainant’s request for a witness to be present during interactions with Ms. Murphy,
noting that all staff are expected to interact in a cordial, respectful and professional manner under
DOC's Administrative Regulation (AR) 1450-01. Warden Medina also denied Complainant's
request for a different supervisor and directed her to participate in a positive and constructive
manner when her supervisor offered job performance feedback.

31. On October 30, 2015, Warden Medina issued his Step Two grievance decision
concerning Complainant'’s August 10th grievance. Warden Medina found Ms. Murphy to be
truthful and professional, while Complainant was occasionally dismissive, condescending,
volatile, and unreasonable during her interactions with Ms. Murphy. Accordingly, he denied
Complainant’s request for Ms. Murphy's termination, Complainant's request for a different
supervisor, her request for a witness to be present during interactions with Ms. Murphy, and her
request for a monetary settlement. He also concluded that there was no evidence of a hostile
work environment.

Complainant’s October 30, 2015 Interim Performance Review

32.  OnOctober 30, 2015, Complainant received an interim performance review drafted
by Ms. Murphy and signed by her on October 27, 2015. In her review, Ms. Murphy rated
Complainant at Level | overall (Needs Improvement) and as a Level | in three out of five core
competencies. Under the core competency of Accountability/Organizational Commitment, Ms.
Murphy wrote,

Ms. Muller is always dressed professionally and conveys herself in a
professional manner with the Parole Board Members. She does not; [sic]
however, convey this same professional image with her supervisor and peers.
She does take pride in making each Board Members [sic] day runs smoothly.
She seems to be lacking in her organizational commitment, when asked by
her supervisor what we could do to build the team she stated, “It is too late, it
can't be fixed”. Ms. Muller has a difficult time seeing her conduct as rude,
sarcastic, and demeaning. Several concerns from staff have been shared with
her to assist in her development. Ms. Muller has consistently not followed the
chain of command. On several occasions, she has addressed matters directly
with the Appointing Authority and has not included her immediate supervisor.
These types of work behaviors dilute the chain of command, discount the
value of her immediate supervisor, confuse communication of the work unit,
and interfere with the healthiness of the work environment. | look forward to
assisting Ms. Muller in reaching her full potential in this area. Ms. Muller
wavered in compliance with policies, procedures, and rules by misusing state
property for personal gain. It would be beneficial for Ms. Muller to take
responsibility for conduct and use a team approach in order to create a strong
team.

Concerning Communication, Ms. Murphy wrote,

Ms. Muller has the ability to communicate in a professional manner and does
so with Board Members. However; [sic] she does not show the same
professionalism with her supervisor or peers. She feels that the customer
service industry she came from gave her skills in this competency. Too often
she is rude and argumentative in her interaction with staff, Management Team



and Stakeholders. | have received complaints from both internal and external
Stakeholders about their interactions with Ms. Muller. She communicates well
both on phone and in person with Board Members. ltis; [sic] however, difficult
for others, including her management team, to speak with her on the
telephone and in person as she is often evasive and will not listen to questions
or give consistent understandable answers. She is very dismissive in her
communication. She is slow to answer emails concerning questions from the
Management Team, and when she does they are often abrupt and unclear.
Ms. Muller must realize that consistently communicating and problem solving
in a professional manner with her supervisor and co-workers is to her benefit
and that of the team. Ms. Muller is not currently meeting expectations.
Expectations to raise this competency to a level |l will be addressed in a
performance improvement plan.

Complainant’s Second Petition for Hearing Filed with the State Personnel Board

33. On November 9, 2015, Complainant filed another petition for hearing with the
Board (November 9, 2015 petition), appealing Warden Medina's Step Two grievance decisions
to the extent they denied Complainant complete relief, as well as appealing her October 27, 2015
interim performance review and alleging an “abusive retaliatory environment." See Appendix B.

Complainant’s November 13, 2015 Performance Improvement Plan

34. On November 13, 2015, Complainant received a signed a Performance

Improvement Plan (PIP) drafted by Ms. Murphy. The PIP characterized the Complainant’s
performance issues as follows:

Ms. Muller's performance has demonstrated the following. It appears that she
is unwilling to share information, is inconsistent in completion of assigned
tasks, and lacks follow through. Ms. Muller has specifically stated that she has
no interest in receiving any additional training to raise her skills to an
acceptable level. She has also staied that she is unable to complete her back
up duties as defined in her PDQ. Her demeanor can be dismissive, rude,
disrespectful, abrupt and argumentative in all forms of communication. She is

quick to over react and she seems to prefer arguing rather than working as a
team.

The PIP identified the following competencies in need of improvement: Communication, Job
Knowledge, Interpersonal Skills, Overall Performance. The PIP described the expectations for

Complainant under each of the competencies needing improvement. Under Interpersonal Skills,
the expectations were:

* At all times treat individuals with respect and professionalism and
consistently communicate and problem solve in a professional manner.

* At all times actively contribute to a positive and productive team
environment by separating minor workplace issues from legitimate
concerns, and communicate those appropriately focusing on being part
of the solution for the benefit of the team as a whole.

* At all times demonstrate through actions a desire to put the Office of
the Parole Board and other team members in the best light.



* Contribute to maintain an acceptable level of employee morale or
teamwork by following applicable policies and procedures.

* At all times assume the good intentions of others and refrain from
furthering any negativity.

Complainant Given Another Confirming Memorandum

as. On November 12, 2015, Complainant received another confirming memorandum
from Ms. Murphy, which addressed Complainant's failure to attend a team building meeting on
October 23, 2015, and Complainant’s failure to assist with a video conference on October 26,
2015.

Complainant Meets with Parole Board Chair Joe Morales to Discuss Claims of
Discrimination, Harassment and Retaliation

36. On November 20, 2015, Complainant met with Parole Board Chair Morales, and
discussed her claims of discrimination, harassment and retaliation. Complainant complained that
these claims, which she raised with Mr. Shaffer in the past, had not been investigated. Mr.
Morales stated his intention to refer Complainant's concerns to DOC’s Office of Investigator
General (OIG) for investigation. Mr. Morales did so, but the OIG decided not to investigate.
However, the OIG failed to inform Mr. Morales or Complainant of its decision not to investigate.

Complainant’s Supervisor Submits a Workplace Violence Claim Against Complainant

37.  On or about December 8, 2015, Ms. Murphy submitted a claim of workplace
violence against Complainant arising from a meeting they held on November 19, 2015, when Ms.
Murphy gave Complainant her PIP. In her workplace violence complaint, Ms. Murphy alleged that
during the meeting, Complainant struck her desk, causing Ms. Murphy to be concerned for her
safety. Complainant did not find out about Ms. Murphy's workplace violence claim until early
February 2016. There was no finding that Complainant violated the DOC’s workplace violence
policy.

Parole Board's December 2015 Holiday Potluck in Pueblo

38. On December 18, 2015, Ms. Kromer, while at the Parole Board's Pueblo office for
a holiday potluck that Complainant did not attend, observed a white board with the words “Out
Today,” at the top, and under that, the words “my mind,” and under that, “Michelle.” When she
learned of this from Mrs. Kromer, Complainant viewed it as evidence of a work environment that
was hostile to her.

A Draft Performance Review Indicates Complainant Needs Improvement in Four of Five
Core Competencies

39. In a draft Performance Review dated January 28, 2016, Ms. Murphy rated
Complainant at Level | overall and at Level | in four out of five core competencies.



Complainant’s February 10, 2016 and February 17, 2016 Grievances

40.  On or about February 3, 2016, pursuant to a Colorado Open Records Act request,
Complainant learned that Ms. Murphy had submitted a workplace violence complaint against her
in early December 2015.

41.  On February 10, 2016, Complainant filed a Step One grievance against Ms.
Murphy (February 10, 2016 grievance), alleging unlawful discrimination, retaliation, harassment,
and the filing of a false report of workplace violence, hostile work environment and age
discrimination, arising from Ms. Murphy's workplace violence compiaint against Complainant and
Complainant's allegations of continued retaliation, hostile work environment and age
discrimination.

42. On February 17, 2016, Complainant filed a Step One grievance against her
appointing authority, Mr. Morales (February 17, 2016 grievance), by emailing the grievance to
Rick Thompkins, DOC's Chief Human Resources (HR) Officer, alleging retaliation, age
discrimination, harassment, unlawful discrimination, a hostile work environment, falsifying facts
and “bait and switch” by Mr. Morales. Complainant’s allegations against Mr. Morales focused on
Complainant’s assertion that Mr. Morales failed to request an investigation by the OIG of her
complaints on November 20, 2015, and that Mr. Morales failed to investigate the posting on the
white board in the Parole Board’s Pueblo office observed by Ms. Kromer that Complainant viewed
as hostile to her, Complainant.

43. Both the February 10, 2016 grievance and the February 17, 2016 grievance were
eventually assigned to Associate Warden Sicbhan Burtlow to consider and decide. Associate
Warden Burtlow decided to utilize an independent investigator, Beverly Fulton, to assist in
establishing the underlying facts giving rise to Complainant's grievances.

44, On March 1, 2016, Complainant sent Mr. Morales a Step Il grievance against Ms.
Murphy arising from the latter's workplace violence claim and Complainant's assertion of
continued harassment and discrimination.

Complainant’s Third Petition for Hearing Filed with the State Personnel Board

45.  On March 3, 2016, Complainant filed her third petition for hearing with the Board,
accusing Ms. Murphy, Mr. Morales and Ms. Wagoner of continued “unlawful discrimination,
retaliation, harassment, filing a false report for work place violence ... a hostile work environment,
age discrimination, falsifying facts, and bait and switch.” See Appendix B.

Complainant’s March 3, 2016 Grievance

46. On March 3, 2016, Complainant filed a Step One grievance (March 3, 2016
grievance) against Ms. Wagoner regarding recently-imposed requirements to clock in and out on
a daily basis, and to stagger her lunch with Ms. Kromer in the Parole Board's Denver office.
Complainant also alleged continued retaliation, hostile work environment, unlawful discrimination,
age discrimination and harassment. As relief, Complainant requested that all staff members be
required to follow the same rules.

47.  On March 16, 2016, Ms. Wagoner issued her Step One grievance response to
Complainant's March 3, 2016 grievance, denying Complainant's requested relief.
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48. On March 21, 2016, Complainant escalated her March 3, 2016 grievance by
proceeding to Step Two with Mr. Morales as her appeinting authority.

Complainant’s March 22, 2016 Discretionary Job Performance Review

49.  On March 22, 2016, Ms. Wagoner signed a discretionary review of Complainant's
job performance that rated Complainant at Level | (Needs Improvement) in four of her five Core
Competencies of Accountability/Organizational Commitment, Job Knowledge, Communication,
and Interpersonal Skills. Her overall rating was Level |. Complainant refused to sign, alleging
that the review was retaliatory. In her comments on the review, Complainant referred to an

Employee Engagement Survey, the results of which she reported as being highly unfavorable
towards the Parole Board leadership.

Beverly_ Fulton’s Investigative Report Concerning Complainant’'s February 2016
Grievances

50. On April 18, 2016, Ms. Fulton submitted her investigative report to Associate
Warden Burtlow regarding the allegations contained in Complainant's grievances. Ms. Fulton
concluded that there was no factual basis for Complainant’s allegations that Mr. Morales
deliberately lied about his intent to investigate, or intentionally declined to investigate,
Complainant’s allegations of retaliation and a hostile work environment. Ms. Fulton concluded
that Complainant’s allegations of retaliation and hostile work environment had been referred to
the OIG, which decided not to investigate, but failed to so inform HR, Mr. Morales, or Complainant.
Ms. Fulton indicated that Complainant has a right to have her allegations investigated and that
she, Ms. Fulton, would be conducting that investigation. Regarding the Pueblo office white board
incident, Ms. Fulton concluded that the message on the white board was not directed at
Complainant.

Decision on Complainant’s March 3, 2016 Grievance

51.  OnApril 20, 2016, Mr. Morales issued his Step Two grievance decision addressing
Complainant’'s March 3, 2016 grievance, and set procedures to address Complainant’s concerns
about signing in and out of the office, and staggered lunch hours. He denied Complainant's
requests for attorney fees and a change in supervisor. Mr. Morales pointed out that he did refer
Camplainant's claims of discrimination, retaliation and harassment to the OIG office.

Complainant’s 2015-2016 Annual Performance Review

52. In late April 2016, Ms. Wagoner completed Complainant's annual performance
review for the 2015-2016 review period. Overall, Complainant was rated at Level il (meeting
expectations), with ratings of Level Il in all core competencies with the exception of
Communication, for which Complainant was rated at Level | (Needs Improvement), citing
disrespectful and insubordinate communications with her supervisors and rude communications
with others. Complainant refused to sign this evaluation.

Decisions on Complainant’'s February 2016 Grievances

53.  On April 29, 2016, Associate Warden Burtlow issued two Step Two grievance
decisions. The first response addressed Complainant’s February 10, 2016 grievance against Ms,
Murphy and Complainant’s requested relief at both Step One and Step Two. With respect to
Complainant’s requested relief at Step One, Associate Warden Burtlow granted Complainant’s
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request for her allegations of unlawful discrimination, harassment, retaliation, and age
discrimination to be investigated by having Ms. Fulton investigate Complainant’s complaints;
denied Complainant’s request for attorney fees; denied Complainant’s request to remove Ms.
Murphy from state employment; and denied Complainant’s request to remove all negative
paperwork from her personnel file. With respect to Complainant’s requested relief at Step Two,
Associate Warden Burtlow denied Complainant's request to remove all negative documents from
her personnel file; denied Complainant's request to update her performance review and
evaluation; denied Complainant’s request to disregard both the PIP and the discretionary
performance review; denied Complainant’s request to have Mr. Morales tell the Parole Board’s
Pueblo staff that Complainant was not a threat to Ms. Murphy; denied Complainant’s request for
a written apology from Ms. Murphy, Ms. Wagoner and Mr. Morales; denied Complainant’s request
for attorney's fees; denied her request for removal of supervision from Ms. Wagoner to a Parole
Board member at the Denver Office; denied Complainant’s request to remove Ms. Murphy from
State employment; and addressed Complainant’s request to switch positions to a different
department in the State by noting that Complainant was always free to request a voluntary
transfer.

54.  Associate Warden Burtlow's second response addressed Complainant's February
17, 2016 grievance against Mr. Morales and concluded that Mr. Morales did nothing improper
with respect to Complainant’s allegations of a hostile work environment, and that he passed on
Complainant’s claims after the November 20, 2015 meeting but the ball was dropped between
the OIG and Respondent’s HR office. With respect to Complainant’s requested relief, Associate
Warden Burtlow directed Ms. Fulton to investigate Complainant's complaints of unlawful
discrimination, harassment, retaliation and age discrimination. Associate Warden Burtlow
addressed Complainant's request to be removed from the alleged hostile work environment by
noting that Complainant had a right to seek a transfer. Associate Warden Burtlow denied
Complainant’s requests for attorney fees, and to have all negative documentation purged from
her personnel file.

Beverly Fulton’s Report Concerning Complainant’s Allegations of Age Discrimination

55. On May 12, 2016, Ms. Fulton issued a report regarding Complainant’s allegations
of age discrimination made to DOC between the summer of 2015 and concluding in March 2016.

56. In her report, Ms. Fulton acknowledged that Complainant was asserting claims of
age discrimination and a hostile work environment based on age. Ms. Fulton concluded there
was no evidence that age was a factor in any adverse employment action. In making this
determination, Ms. Fulton found that the actions taken by Mr. Morales, Ms. Wagoner, Ms. Murphy
and Ms. Oakes to address Complainant’s workplace behavior were justified by Complainant’s
conduct and were not the result of the filing of grievance or other workplace or agency complaints.
Ms. Fulton found no indication Complainant's age was the reason for the confirming memoranda,
corrective actions and performance evaluations that prompted Complainant’s grievances.

57. Concerning the workplace violence report filed by Ms. Murphy against
Complainant, Ms. Fulton determined there was an error made by OlG and Respondent’s HR office
about which office was investigating the complaints under AR 1450-05, and that the decision by
the OIG to investigate Ms. Murphy's allegations was not because of Complainant’s age or in
retaliation for any previous action. Finally, with respect to the white board incident that Ms. Fulton
addressed in her previous report, Ms. Fulton concluded the placement of Complainant’s name
under the text “my mind” was not made because of Complainant’s age or in retaliation for any
previous action or in an effort to embarrass her.
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Complainant’s Fourth Petition for Hearing Filed with the State Personnel Board

58. On May 12, 2016, Complainant filed a fourth petition for hearing with the Board,
alleging age discrimination, unlawful discrimination, retaliation, targeting, falsifying facts for self
gain, bait and switch, harassment, hostile work environment, discrimination in a final agency
grievance decision, and “Forced Resignation (upcoming R 6-10)" (May 12, 2016 petition). See
Appendix B.

Events Leading To Complainant’s Rule 6-10 Meetings with Warden Johnson

59. On or about March 7, 2016, Alfredo Pefia, a Parole Board member, told
Complainant to telephone two victims to find out whether they were expecting a hearing. One of
the persons he told Complainant to call was J.L., whom Mr. Pefia incorrectly identified as a victim
of offender M.T. Mr. Pefia wrote down and handed to Complainant the incorrect Department of
Corrections number for that offender. The correct number is for offender S.R.

60.  J.L. did not answer the phone when Complainant called her. Complainant left a
voice-mail message for J.L., in which she did not identify the offender in question.

61. On March 22, 2016, J.L. called Complainant and Complainant told her that S.R.’s
mandatory release date was approaching.

62. On March 22, 20186, J.L. telephoned Tracy Willmer, an Administrative Assistant |!)
at the Victim Service Unit (VSU). During the call J.L. told Ms. Willmer that she was confused
because Complainant said that the offender who victimized J.L. was scheduled to be released
later that year.

63. Later that day, Ms. Willmer emailed Complainant and asked for an explanation.

64.  That same day, March 22, 2016, Complainant emailed Ms. Willmer and wrote: “Hi
already spoke to her. She was the one scheduled to attend full boards and when she didn’t show
up, we called to see if she was still interested. We could not get a hold of her, but left a message
which generated the call today. She did tell me thou [sic], that she received a letter from VSU
stating that he waived. | said | had no knowledge and would have to speak to VSU.”

65. Shortly thereafter, Ms. Willmer forwarded Complainant's email to Monica
Chambers, the VSU coordinator, who contacted Ms. Wagoner. In her email, Ms. Chambers
wrote, in part: “The victim, [J.L.] called VSU upset - | have no idea why Michelle would have called
her. She was never scheduled for a full board review — because the offender never even had a
full board review. Why would Michelle call to ask how she was going to attend, if she wasn’'t on
a list to attend or get a phone call on 3/2/16 — actually, why would she call a victim at all? | can’t
even figure out how she got the number. She doesn’t make notifications or coordinate with victims
directly. She also told the victim that that the offender is getting out later this year. . .that he has
an MRD [Mandatory Release Date]. He doesn't — he has a LIFE sentence . .that's why [J.L.] is
so upset. | can't figure this out and Michelle's response isn't helpful at ali — it doesn’t even make
sense.” Wagoner responded via email and wrote, in part: “l am so sorry. | have no idea why she
would call the victim. She completely operated outside of her authority.”

66. On March 25, 2016, Ms. Wagoner contacted Complainant and requested a

responsive statement explaining her contact with J.L. to be submitted no later than March 28,
2016.
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67. On March 27, 2016, J.L. sent an email to VSU.

| J.L. had a veicemail that was left on my phone on 03/07/2016. | work on call for
a dental company | was going through my voicemail box on 03/22/2016 to
prepare for my on call days and make sure my voicemail box had sufficient space.
| came across a message from Michelle Muller stating that she needed me to
contact her at my earliest convinence {sic] regarding a personal matter and she
stated she was with the sate [sic] of colorado [sic] she asked me to contact her
at 303-763-2475. | then proceeded to call her back and she said that she was
trying to contact me to see if | was going to go to the upcoming parole hearing
for Mr. R. | told Michelle that | had recieved {sic] a letier from the victim services
stating that he waved ([sic] his right to a parole hearing. She then said, well the
hearing is waived until September [sic] but this will be his last hearing before his
MRD. | did not know what MRD meant so | asked her to expain [sic] to me what
that meant. She then proceeded to tell me that MRD is a mandatory release date.
I then got very nervous | told her that | was never aware that he had a mandatory
release date and |1 began to get flustered and | was just really confused. This
information sent me into a bit of a panic, although | know that someday soon he
will be released its [sic] just not easy hearing it. | have thought about the day that
happens for a really long time. | then contacted Victum [sic] services who | shared
my experiance [sic] with.

68. On March 28, 2016, Complainant sent an email to Ms. Wagoner with her
explanation of her contact with “somebody.”

As | stated, | did receive a call from “somebody”, who stated that she received a
call from someone on the Parole Board approx two weeks ago. She (?) stated
that someone left a voice message, so | asked her what the message said. She
stated that she doesn't remember because she deleted it. | stated that if | had
called it would have been related to a full board w/victim.

My statement to you was this: Approx two weeks ago, the only thing [ can
remember is Parole Board Chair, Joe Morales left a voice message for one of
our full boards with victim(s). He called to get a statement and no one answered,
requiring him to leave a message. | also stated that | would never “just”’ call a
victim nor would | “just” offer an [sic] my opinion to a question a victim would have
when they come for a hearing. | did however, go back an [sic] pulled up my full
board list and no where [sic] was R. on it. | also asked you where would | have
gotten the number from, in which you stated you did not know.

69. In a memorandum misdated December 16, 2013, and titled “Recommendation of
Corrective and/or Disciplinary Action,” Ms. Wagoner recommended to Mr. Morales, Complainant’s
appointing authority, that he issue a disciplinary and/or corrective action against Complainant for
having called J.L. in connection with the wrong offender: “...I am recommending a Corrective
and/or Disciplinary action due to the egregious nature of Michelle's attempts to circumvent
responsibility. Michelle has violated AR 1450-01, Code of Conduct, which states, ‘DOC
employees ... shall [nof] ... willfully depart from the truth...”

70.  On April 19, 2016, Board Chair Morales delegated appointing authority to Warden
David Johnson of the Denver Complex to conduct a Rule 6-10 meeting with Complainant.
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The May 18, 2016 and June 24, 2016 Rule 6-10 Meetings

71.  Warden Johnson conducted a Rule 6-10 meeting with Complainant on May 18,
2016.

72.  OnJune 21, 2016, Warden Johnson issued another Notice of Rule 6-10 meeting,
scheduling the continuation of the Rule 6-10 meeting for June 24, 2016.

73. The second Rule 6-10 meeting was held on June 24, 2016.

Warden Johnson's Rule 6-10 Decision

74.  On July 11, 2016, Warden Johnson issued his Rule 6-10 decision. In his written
decision, he informed Complainant that he had decided not to impose a disciplinary or corrective
action against Complainant because “there was no willful misconduct or purposeful violation of
agency rules.” However, he also informed her that, “Department of Correction’s employees serve
the citizens of Colorado and it is an expectation that we provide excellent service to our
stakeholders which includes providing accurate information. When [J.L.] returned your phone call
after you left a message, you did not adequately research and verify which offender she was
returning your call for. This resulted in inaccurate information being provided to her by you which
cause her to experience unnecessary anxiety and panic. When presented with this information,
you consistently diverted questions, provided deflective answers, and showed a reluctance to
accept any accountability for your performance despite the impact statement that was provided
by [J.L.].” He also concluded that Complainant had “made an unprofessional comment relating
to me be [sic] the chosen one being hand picked as Appointing Authority to handle the Rule 6-10
meeting. Although you stated that your comment was just a statement and not meant to be an
insult, | believe that you were being disingenuous and once again avoiding respensibility for your
inappropriate comment. Providing inaccurate information, being unprofessional with your co-
workers, and avoiding responsibility for your conduct have been documented areas of
improvement of your in past pefformance evaluations. Therefore, | am recommending your
supervisor consider this information within your next performance review.”

75.  OnJuly 17, 2018, Complainant filed a Step | grievance against Mr. Morales, and
Ms. Wagoner for “retaliation, hostile work environment, unlawful discrimination, and harassment.”
Complainant objected to being responsible for Carol Kromer's duties after Ms. Kromer was
transferred as well as her own. Complainant complained that she was now required to
competently perform two full-time jobs and was being set up to fail. Subsequently, Complainant
met with Mr. Morales, Ms. Murphy and Ms. Wagoner and her job duties were modified.

76.  On July 27, 2016, Complainant submitted a Step | grievance “against; [sic] GPII,
Jennifer Wagoner, Parole Board Chair, Joe Morales, and Warden, David M. Johnson for; [sic)
unlawful discrimination, harassment, hostile work environment, and retaliation.” In her grievance,
Complainant complained that Warden Johnson's feelings were hurt when she asked him during
the Rule 6-10 meeting why he had been chosen to conduct the Rule 6-10 meeting. Alleging that
Warden Johnson found her not guilty of any wrongdoing with respect to the initial reason the Rule
6-10 meeting was convened, Complainant went on to list all the allegedly adverse actions she
was subjected to since she began working at the Parole Board that illustrated the hostile work
environment, retaliation, unlawful discrimination and harassment she felt she has been subjected
to. As relief, she requested “that every piece of information/paperwork/recordings referencing this
R6-10 be destroyed”; all attorney’s fees; removal of all negative paperwork from her personnel
file while she worked for the Parole Board; her duties, which she characterized as two full time
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jobs, be distributed; removal from “this hostile work environment, harassment, retaliation, and
unlawful discrimination immediately”; “Immediately STOP the ‘TARGETING’ against me by the
Parole Board leadership;” and “Place my supervision with a board member in the Denver office.”

77.  On August 1, 2016, Mr. Morales informed Complainant and Warden Johnson that
the latter should respond to Complainant’s Step | grievance.

78.  Warden Johnson issued his Step | grievance response on August 5, 2016, denying
Complainant’s request for relief and finding that Complainant presented no information indicating
that she has been the subject of discrimination, harassment, a hostile work environment or
retaliation. Complainant's concerns that Warden Johnson’s comments about unprofessional
conduct would be included in Complainant’'s annual performance evaluation were premature
because that performance evaluation had yet to be drafted. @ Warden Johnson denied
Complainant's request that all information relating to the Rule 6-10 meeting be destroyed. He
stated that he did not have the authority to approve reimbursement of attorney's fees. “All other
requested relief is associated with complaints that are being reviewed as part of a separate

grievance submitied by you or have been addressed previously and will not be addressed within
this response.”

79.  On or about August 8, 2016, Complainant submitted a Step |l grievance, in which
she wrote:

This Step Il Grievance is being filed because the Step | Grievance was not met
and has raised more questions and concerns.

At the Step | Grievance meeting held on August 3, 2016, Warden Johnson stated
that my many bullet points that | grieved, have been, or, are being addressed. To
my knowledge this is incorrect. The only “Relief” | have received is filing my many
grievances with [the State Personne! Board]. | have not received any “Relief” from
the hostile work environment | am currently working in, or the retaliation, unlawful
discrimination and harassment | am still experiencing, although, it has been
promised by Parole Board Chair, Joe Morales. This includes my signature, and
Parole Board Chair, Mr. Morales’ signature on a 1450-05, Acknowledgement of
Receipt of AR 1450-05, for Unlawful Discrimination/Discriminatory Harassment
form sign on November 20, 2015, the Employee Engagement Survey results from
February 2016, in which the Parole Board leadership did not receive one vote for
trust and confidence, and the dysfunctional outside investigation report done by
Beverly Fulton on the Parole Board in May 2016.

In addition, another concern, or disappointment, was having Warden Johnson
answer the Step 1 Grievance, considering he was named in the Step | Grievance.
In my opinion, and with his answer to the Step | Grievance, he could not be
unbiased? How could anyone think that his answer to the Step | Grievance would
be any different than the R6-10 response he gave as the Appointing Authority?
The simple fact that he stated that a performance review has not transpired per
his R6-10 response, reiterates my concern that he did not read the bullet points,
or take them seriously, or has any other knowledge of the environment within the
Parole Board, as one would have hoped. How could he think that with him being
the Appointing Authority to the R6-10, and the Step | Grievance, that his
recommendation would not be taken seriously, and down the road, and when it
does appear on a review, corrective action, confirming memorandum, or
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discretionary review, it would be too late to grieve? Considering everything | have
experienced in the last 15 months that | have been employed with the Parole
Board, after | reported an offensive environment, and everything | have outlined
in the many grievances to include this one, how can anyone think this will have a
different outcome? Thus the reason | am filing this Step Il Grievance.

Relief Requested:

| am requesting that every single piece of information/paperwork/recordings
referencing this R6-10 be destroyed. (This R6-10 was not about Warden
Johnson's emotions, or his feelings. | walked into this R6-10 meeting being
candid and honest. When Warden Johnson brought his emotions to my attention,
| apologized immensely, he accepted my apology, and thanked me for my
apology).

All Lawyer(s) fees reimbursed.

Removal of all negative paperwork from my file that occured while | have been
employed with the Parole Board.

The two full time job duties that were assigned to me be distributed among the
staff to include the new employee Karen, who replaced Carol Kromer in position
9011, and Office Manager, Tammy Murphy whose PD states that she is the
scheduler for the State of Colorado and the Parole Board.

Removal from this hostile work environment, harassment, retaliation, and
unlawful discrimination immediately.

Immediately STOP the “TARGETING"” against me by the Parole Board
leadership.

Place my supervision with a board member in the Denver office.

80. On September 1, 2016, Mr. Morales met with Complainant to discuss her Step Il

grievance.

81.

On September 7, 2016, Mr. Morales issued his Step Il grievance decision. Mr.

Morales concluded, in pertinent part:

You were provided an incorrect DOC number by Mr. Pena when directed by him
to contact a victim, resulting in the wrong victim being contacted. | concur with
the R-6-10 findings and with Warden Johnson'’s Step | response that You did not
willfully intend to violate agency rules or engage in misconduct. | also concur with
Warden Johnson’s decision that your actions did not rise to the levei of a
corrective or disciplinary action in regards to this incident.

| also find that you presented no information in writing or in person during our
meeting that indicates that you were intentionally discriminated against, harassed
or that you work in a hostile environment. Nor do | find any evidence of retaliation
against you. The nature of the victim's complaint and impact on the victim justified
the Rule 6-10 Fact-finding process. There was no adverse action taken against
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you because the results of the Rule 6-10 process and Step | Response found
that your actions did not warrant corrective and or disciplinary action. Due to
information provided and findings of the Rule 6-10 fact finding process, the
findings in Warden Johnson's letter and the events involving your contact with
the victim will not be used in your future performance evaluations.

Relief Requested and Decision:

All information/paperwork/recordings referring this R6-10 be destroyed is Denied.
This meeting, process and outcomes are personnel records and will be
maintained as required by the State Personnel Rules.

All Lawyer(s) fees reimbursed; Denied

The two full time job duties that were assigned to you be distributed among the
staff to include the new employee Karen, who replaced Carol Kromer in position
9011 and office manager Tammy Murphy whose PD states that she is the
scheduler for the State of Colorado and the Parole Board is Denied. These issue
are not relevant to this R6-10 process and is being addressed in a separate
Grievance.

Removal from this hostile work environment, harassment, and unlawful
discrimination immediately is Denied. There was no indication that the R6-10
process was predicated on hostility, to harass or to unlawfully discriminate, but
based on a victim’s valid concerns and complaint. | also find that there is no
indication that the events underlying this grievance are part of a patter of hostile
work environment, harassment or discrimination. This relief has also been
addressed in other grievances and as stated before you have the right to transfer
to and or compete for other positions in CDOC or state government with the
support of your supervisor and appointing authority.

Immediately stop targeting against me by the Parole Board leadership is Denied.
This impartial R6-10 process was justified due to the nature of the victim’s
complaint and due to lack of information you provided to your supervisor, this R6-
10 was also based on concerns involving the (VRA} Victims Rights Act, the rights
of a crime victim and was not a result of “Targeting” by Parole Board leadership.

Place my supervision with a board member in the Denver is Denied. This relief is
not relevant in this R6-10 process and has been previously addressed in other
grievances.

Complainant’s Meetings with Rick Thompkins in September and October 2016 and His
Intervention

82. On September 13, 2016, Complainant, accompanied by Pam Cress of Colorado
WINS, met with Rick Thompkins, Chief Human Resources Officer for the DOC, the first of several
meetings by which Mr. Thompkins sought to mediate the issues Complainant was experiencing
with Ms. Murphy, Ms. Wagoner and Mr. Morales. During this meeting, in which Complainant
complained that she was being retaliated against and victimized, and in which she severely
criticized the performance and abilities of her supervisors, Complainant characterized the issues
she had with Ms. Wagoner and Ms. Murphy as a “personality conflict.” Mr. Thompkins was
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sympathetic to Complainant's concerns, acknowledging that there were problems with the
structure and management of the Parole Board. In response to Mr. Thompkins’ question, “How
can we resolve this situation,” Complainant replied that she could not get over the hurt she felt
from all that was done to her as a new Parole Board employee. During a discussion of work
assignments, Mr. Thompkins remarked that only two positions were assigned to the Denver
Parole Board office, Complainant's and Ms. Wagoner's. Mr. Thompkins also expressed some
concerns about the legitimacy of some of the discretionary reviews given Complainant.

83. Complainant, accompanied by Ms. Cress, met again with Mr. Thompkins on
October 13, 2016. Mr. Thompkins indicated he was working on transferring Complainant out of
the Parole Board at Complainant’s request. During this meeting, Mr. Thompkins indicated that
Ms. Wagoner's job position did not allow her to supervise anyone and that she should not be
supervising Complainant. Mr. Thompkins told Complainant that Mr. Morales would supervise her
going forward. He also indicated that he would review all Complainant's discretionary reviews
because they included many rookie mistakes and that he would probably have some of them
removed.

84.  On October 20, 20186, Mr. Thompkins sent an email to Complainant and Ms. Cress,
informing them that, “l have discussed this matter with Joe Morales and effective today, Michelle
you will report to the Parole Board Chair while we work to secure a transfer for you. Mr. Morales
will complete your mid-year evaluation along with assigning your work. As we work through this
process if you have any questions please contact me.”

85. On Monday October 24, 2016 at 9:26 a.m., Complainant sent an email to Ms.
Cress, copying Mr. Thompkins, that stated in pertinent part:

Thank you for providing me this information on October 20, 2016. Although,
as of Friday, October 21, 2016, it is my belief that GPII, Jennifer Wagoner has
either not been informed, or she is ignoring the directive given to her. Attached
is an email in which | received on Friday, October 21st, where it appears that
she is still allowed to supervise admin.

In addition, when it came to light 16 (sixteen) weeks ago, that the only two full-
time positions allocated for the Denver office in 2015, were 9012 (mine), and
9013 (GPI, Jennifer Wagoners [sic]), as of today, October 24, 2016, the only
full time position in Denver is mine, 9012. Furthermore, since it came to light
16 weeks ago that position 9013 was “transferred” to Denver full-time,
removing position 8011, GPIl, Wagoner continues to work 80% of the time in
Pueblo and only 20% of the time in Denver. Her time in Denver consist [sic] of
approx. 10:30 AM- 2:15 PM, allowing approx. 5 hours of driving time on
Friday's sic].

In addition, this brings to light an even more critical state violation. Since state
employees are not entitted to “perks” and keeping with Governor
Hickenloopers [sic] motto, “Transparency in State Government”, and not to
sound like a “Whistleblower” | must point out for these three reasons, the fact
that in the Spring of 2015, GPIl, Jennifer Wagoner assigned herself a state
vehicle to commute from Pueblo to Denver in. She pulled this car from the
Parole state fleet pool. This car has costed [sic] the taxpayers of Colorado
approx. $4,319.51, to date, and has approx. 23,000 additional miles on it, not
including insurance, and maintenance.
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Complainant’s Fifth Petition for Hearing Filed with the State Personnel Board

86. On September 16, 2016, Complainant filed her petition for hearing with the Board
(September 16, 2016 Petition for Hearing), alleging age discrimination, hostile work environment,
harassment, retaliation, unlawful discrimination after reporting an offensive environment, and
objecting to the final grievance decision. See Appendix B.

Complainant’s Whistleblower Complaint

87.  On October 25, 2016 at 4:27 p.m., Complainant sent a whistleblower complaint to
Jay Kirby, the DOC's Inspector General via email, with copies to Mr. Thompkins and Mr. Morales,
writing “Please see attached information that | would like to submit as a ‘Whistleblower’, under
C.R.S. 24-50.5-101 and C.R.S. 24-50.5-102 and am asking for protection under C.R.S. 24-50.5-
103, and AR 1450.05. | would also like to state that this information is confidential and is not to
be shared with staff or subordinates. | do fear for my safety within the Parole Board, since there
is a pattern of retaliation.” (Emphasis in original.)

88. In her Whistleblower complaint, Complainant wrote:

Position number 9013, is a full-time position located at, 940 Broadway,
Denver, Colorado 80203. The person who occupies position 9013, GP Il,
Jennifer Wagoner, lives in Pueblo, Colorado. In spring 2015, GP |1, Jennifer
Wagoner assigned herself a state car taking a car from the Colorado Parole
Division’s State Fleet pool. | was alse told in June 2015, by GP I, Jennifer
Wagoner to track her state car as a Colorado Board of Parole State Vehicle.
This car's sole purpose was for GP I, Jennifer Wagoner to commute from her
living location in Pueblo, Colorado to her work location in Denver Colorado,
making this state car a “perk”, and state employees are not entitled to “perks”.

| did not become aware that her full-time work location was assigned to Denver
until recently. Therefore, | am submitting this information under C.R.S. 24-
50.5-101, and C.R.S. 24-50.5-102, and asking for protection under C.R.S. 24-
50.5-103, and AR 1450-05.

89. Romaine Pacheco, the Director of the Governor's Office of Boards and
Commissions, who had oversight of the Parole Board, was provided a copy of this email string.
She emailed Mr, Morales on October 27, 2016 at 11:08 a.m., writing, “{Complainant's] response
to you was equally unprofessional. Please draft a document that clearly spells out her relationship
to not only Jennifer [Wagoner] but all co workers regarding professional conduct.”

90. At 8:24 a.m. on October 27, 2016, Complainant sent an email to Mr. Kirby, writing:

Can you please acknowledge that this information was received by you or
someone in your department? If you are not the correct person or department
to investigate this, would you be kind enough to point me in the right direction?

Since filing this “Whistleblowers” information against the Colorado Board of
Parole, my biggest fear is coming true. | am being ‘targeted’ by the Parole
Board Chair. 1 was called rude to the person named in this claim, even though
she was the one who targeted me. | was told that she is not classified to
supervise, and still believe this to be true since no one has updated me
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differently, although, she is still allowed to do so. | should mention that he
email in question didn't even pertain to her position.

Thank you in advance for any assistance you can offer.
(Emphasis in original.)

91.  Mr. Kirby responded via email at 4:40 p.m. on October 27, acknowledging receipt
of Complainant’s whistleblower complaint.

92. At 8:14 a.m. the next morning, October 28, 2016, Complainant responded to Mr.
Kirby via email: “A sincere thank you for acknowledging my email. My concern was that you were
not the correct person &/or department, and my concern would be ignored. | do hope that this
puts me in a protective class in which 1 will not be retaliated against as stated in the Colorado
Revised Statute, and the AR, and that this information is confidential and will only be shared with
those who are in a need to know basis. | have grave concerns on how | have been, or will be
treated if this is spreed [sic] among staff and subordinates. Please understand, in the past year |
have been mercilessly retaliated against after reporting an offensive environment in April 2015. |
hope this explains why | am overly concerned fro begin mistreated by this leadership, since it has
been allowed in the past. Although, | am working with Mr. Thompkins to fix some of the wrongs
that | have experienced.”

93. The OIG investigation was assigned to investigator Adam Cummings. He
reviewed Complainant's whistleblower complaint and attached documentation. He interviewed
Complainant, Mr. Morales, Ms. Wagoner, and three employees of the Pueblo Parole Board office:
Ms. Murphy, Elizabeth Fey and Kelli Segura. He also interviewed HR Employee Relations
Supervisor Jana Maher about Ms. Wagoner's assigned position location.

94, Mr. Cummings’ investigative report summary, completed on or about November
17, 20186, follows:

The investigation revealed that Wagoner's position is located in Pueblo,
not Denver and the Parole Board Chair, Joe Morales, is aware of Wagoner's
State Vehicle use and approves of the usage. The investigation also revealed
that the vehicle is intended to be used as a pool car vehicle for the employees
assigned to the Pueblo Parole Board Office, and is not assigned specifically
to Wagoner. Three employees were interviewed and all three employees
stated that have also used the vehicle when there was a need to use it. Based
on the Odometer History Reports provided by Muller, the mileage
accumulation appears to be reasonable and appropriate.

This investigation failed to reveal any misuse by any State Resources by
Jennifer Wagoner. It was determined that the use of the State Fleet Vehicle
in guestion has been used appropriately, within policy, and only for legitimate
business needs. There was not enough information or evidence produced to
support Muller's allegations. In addition, Muller failed to provide enough
information to support her allegation that she is a victim of retaliation after
admitting she was not negatively affected in her pay, status, or tenure.
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Email Exchanges on October 26 and 27, 2016

95.  OnOctober 26, 2016, Complainant sent an email regarding a Parole Board hearing
and Ms. Murphy was not included among the recipients. Ms. Wagoner forwarded the email to
Ms. Murphy in an email and included Complainant among the recipients. The email read, “It looks
like Michelle inadvertently missed including you in on this email.” In response, Complainant
replied by email and stated, “Nope, just replied to ‘all’ and apparently she was never on the one
from Amanda....just wanting to make sure you get your facts straight....” Approximately an hour
later, Mr. Morales wrote in an email to Complainant, “Michelle, | was tracking this email string and
found your email communication with Jennifer Wagoner to be rude and really uncalled-for, in the
future could you please communicate with team members in a professional and courteous manor
[sic] according to our code of conduct in all matters of business. | would greatly appreciate it,
thank you." Complainant responded via email the next day, October 27, 2018, at 7:31 a.m., writing
to Mr. Morales, “Please keep in mind that | was informed that Ms. Wagoner does not supervise
or micro manage anyone anymore, and in my mind her email targeting me was uncalled for and
unnecessary...Please update me if she is still supervising and micro managing admin and that
might alleviate my confusion. If not, | only know what | am told..... Thank you for your words and
| will keep that in mind.”

Complainant’s Communications with Mr. Thompkins After the Whistleblower Complaint

96. On November 17, 2016, Ms. Cress sent an email to Mr. Thompkins, with a copy to
Complainant, in which she wrote:

Michelle and | talked this morning. In retrospect, she agreed way back when
we met at Fort Logan to try to move forward positively and be open to
solutions. At that time, and at our last meeting in Springs, she was promised:

1. That she would report directly to Joe;

2. That you would lock at what negative things could be removed from her
personnel file;

3. That you would ultimately look for another position for her;

4. That her PDQ would be updated to reflect what job responsibilities are
realistic and accurate.

Michelle is telling me that as of today, none of these things have happened.
Jennifer continues to try to supervise Michelle. Joe will rarely speak to her.
She is not aliowed to speak to anyone directly in Pueblo and her access to
files that she needs to do her job is restricted. At this point, we are at a
crossroads about what to do going forward. Should the three of us sit down
again and talk (I think you had mentioned to her a date in December)? If we
do that, we would have to have some viable action items and timeframes by
which they will occur and the mechanism by which they will occur, wouldn’t
you agree?

Please let us know what you're thinking at this point.

97.  During this time, Mr. Thompkins searched for another job placement for
Complainant at her request. He found her a position with DOC’s Correctional Industries (Cl}, but
Complainant refused the transfer because she did not want to work around offenders. She also
indicated to Mr. Thompkins that she did not want to work at any DOC facility housing offenders.
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88. On November 21, 2016, Complainant sent an email to Mr. Thompkins, with a copy
to Ms. Cress, ostensibly to update Mr. Thompkins on what occurred since their October 13, 2016
meeting. After complaining about the slow transition of supervision from Ms. Wagoner to Mr.
Morales, the failure to finalize Complainant's PDQ, the failure to timely provide Complainant with
her mid-year review, and complain9ng about too much work and then too little, Complainant
added:

PB Chair, Morales does speak to me sporadically to discuss general topics
like his daughter's Halloween costume, Alana, or his uncle who is extremely
ill, going to rehab. He has no desire to have a work discussion with me, or to
hear anything | have to say since my PD has not been addressed and my mid-
year is still not signed...Although, when | tried to talk to him about work, |
believe his exact statement to me was “it doesn’t concern you”. So | had no
choice but to file a complaint against the Parole Board’s misuse of state funds.

Mr. Thompkins, | am not interested in moving to Cl. My expectations when |
was hired with the Colorado Department of Corrections, and now with the
Colorado Board of Parole, remains [sic] the same: 1 expect to be treated with
dignity, respect, faimess and not to be unlawfully retaliated against, or
discriminated against for any reason. On December 1, 2016, | will have
worked for CDOC for 10 years. It is still my expatiation [sic] that is division be
fixed so that | can work in it without fear of retaliation, discrimination, etc... as
it stated in the Administrative Regulations. It is my request that you move GPI|
Liasion [sic], Jennifer Wagoner out of her position since she is the reason the
Parole Board is in such a MUDDLED MESS! Misrepresenting her position for
personal gain should not be rewarded by allowing her to keep her position,
and it should be required that when you cash you paycheck, it holds you
responsible and accountable for all aspects of your job.

99. In an email to Mr. Thompkins on January 10, 2017, Complainant alleged that
“DPA3 classified the Parole Board Leadership’s action against me as UNLAWFUL Retaliation. To

me, that means this leadership is no better then [sic] an offender...” (emphasis and capitalization
in original).?

Complainant Removes Herself from the Parole Board Group Email

100. On March 22, 2017 at 4:14 p.m., Complainant's name was removed from the
DOC_PB_EVERYONE @state.co.us Google group email list serve (group email).

3 Complainant refers to the DPA, but this reference is to the State Personnel Board, which is a Type 1
transfer agency within the Department of Personnel and Administration.

4 Complainant was referring to the ALJ's Preliminary Recommendation addressing Complainant’s petition
for hearing in consolidated case no, 2016G001(C). What the ALJ actually did was recommend that the
Board grant a hearing on Complainant’s retaliation claim, finding that as of her October 13, 2015 Rebuttal
to Respondent’s Information Sheet, Complainant was on record as opposing age discrimination, and that
there were several adverse actions taken against her that were temporally proximate to that Rebuttal that
could support a finding of a causal connection between her protected activity and the adverse actions. The
ALJ made no finding that Parole Board unlawfully retaliated against Complainant and upon review of the
ALJ's Preliminary Recommendation, the State Personnel Board did not grant Complainant a hearing on
her retaliation claim.
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101. On March 23, 2017, at 10:13 a.m., Ms. Murphy emailed weekly calendars/agendas
to Parole Board employees included on the group email, as was done every Thursday.

102. Complainant met with Mr. Thompkins on March 23, 2017 at 10:30 a.m., a meeting
that had been scheduled weeks before.

103. On March 23, 2017 at 2:21 p.m., Complainant sent an email to Ms. Murphy and
Mr. Morales inquiring about the weekly calendars and agendas.

104. On March 23, 2017, Ms. Murphy sent an email to Complainant that the
calendars/agendas were sent out at 10:13 a.m. that morning.

105. Ms. Murphy investigated and confirmed that Complainant's name was no longer
on the group email.

106. Later on March 23, 2017, Ms. Murphy contacted the Governor's Office of
Information and Technology (OIT) about the issue. OIT sent Ms. Murphy a link to access the
Google audit report, which provided historical information about Complainant's email account
within the list serve. The audit report indicated that Complainant, or someone using her login
credentials, removed her name from the list serve at 4:14 p.m. on March 22, 2017.

107. The only way someone other than Complainant could have removed her from the
group email was if that person was sitting at Complainant's computer and Complainant had
aiready logged on.

108. DOC had implemented a two-step verification process in 2015 whereby if an
attempt were made to log in to Complainant's email account from a computer other than
Complainant's, a verification code would be sent to Complainant's cell phone or email and that
code would need to be entered to complete the log in procedure. This means, essentially, that
only Complainant could have logged in to her computer on March 22, 2017.

109. Asthe OIT employee responsible for the Parole Board, Matt Moynahan concluded,
it was Complainant who removed herself from the Parole Board group email.

110. After Ms. Murphy was informed that Complainant was no longer included in the
group email, she sent copies of all group emails separately to Complainant. It is not clear why
Complainant was not added back on the group email.

111. In an email to Mr. Thompkins on March 27, 2017, Complainant complained fo Rick
Thompkins, DOC's Chief Human Resource Officer, about being removed from the group email.
She wrote, in pertinent part, “Please advise... what do | need to do? | just filed the R6-10 with
DPA, and you have the Job Duties in your hand, add the numerous grievances in the State
Appeals Court and how is this not RETALIATION!UTHITIITIImn®

Complainant’s Conflict with Amanda Hollander-Ballew

112. On March 28, 2017, Amanda Hollander-Ballew, of DOC's Victims Services Unit,
sent a memorandum to Chair Morales and Vice Chair Rebecca Oakes, relating Ms. Hollander’s
interactions with Complainant the day before. Ms. Hollander-Ballew wrote:
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On March 27, 2017, Michelle Muller came into my ... office, clearly upset,
asking why she was not included on an e-mail that | had sent on Friday March
24,2017 to the DOC_PB_EVERYONE @state.co.us group email requesting a
full board date. | told her that | requested it the way | have always requested
the date and was unsure why she did not receive it. Ms. Muller demanded that
I double check who | sent it o, incase [sic] it went to the Parole Board Members
only group e-mail, so | showed her on my computer screen that | indeed, sent
it to the DOC_PB_EVERYONE group e-mail. In Ms. Muller's hand she had a
printed copy of the origina! e-mail | sent to DOC_PB_EVERYONE group that
had been forwarded to her, myself, and Joe Morales from Tammy Murphy.
She had then asked if | could print it out for her records just as another
example of things she isn’t included on. | said, sure (even though she had the
e-mail in her hand) and started to printit. However, before | even got a chance
to finish Ms. Muller then became even more irate saying, “Clearly this is just
too much to ask for, too much work for you to do!” and stormed out of my office
slamming the door.

Later on in the afternoon, | went to Ms. Muller’s cubicle area and asked her if
Brandon Mathews was still there and that | wanted to ask him a question
regarding a victim hearing. She refused to even look up at me and just said
“No he isn’t here.” in a pretty aggressive tone. At that point, not wanting to
converse with her any more due to her lack of common courtesy, | walked out
of the Parole Board office.

Complainant’'s March 31, 2017 Unlawful Discrimination/Discriminatory Harassment
Complaint

113.  On March 31, 2017, Complainant filed an Unlawful Discrimination/Discriminatory
Harassment Complaint Form with the Board, alleging discrimination and discriminatory
harassment based on age, retaliation and harassment, being targeted, hostile work environment.
On the form, Complainant identified the perpetrators as Joe Morales, Jennifer Wagoner and
Tammy Murphy. Complainant wrote:

This grievance is being presented as a continued pattern of; unlawful
retaliation, hostile work environment, age discrimination, unlawful
discrimination and harassment that has been placed upon me, by the
leadership within the Parcle Board; Parole Board Chair, Joe Morales, Liaison
I, Jennifer Wagoner, although she misrepresents herself as an Administrator
Il) [sic], and Office Manager, Tammy Murphy. First, | would like to state that |
am a ten year state employee, and the issues that | have encountered have
only been directed towards me within the last two years while employed with
the Parole Board.

I am filing this grievance specifically because most of my job duties have been
taken away from me and the day that | met with HR Chief, Rick Thompkins,
11/23/17, on my Step Il Grievance solution, my name was removed from the
DOC PB Everyone@state.co.us, eliminating me from all communications,
and eliminating me from critical emails needed pertaining to the only part of
my job that still exist, being the VSU Liaison.
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When | met with HR Chief, Mr. Thompkins on 3/23/17, he agreed that the
leadership within the Parole Board has been anything BUT honest and
trustworthy. HR Chief, Mr. Thompkins agreed to remove all negative
documents given to me by this Leadership, over the past two years. | believe
that | have proven beyond a reasonable doubt that | am being targeted for
unlawful retaliation, age discrimination, hostile work environment, unlawful
discrimination and harassment.

Complainant sought the removal of Chair Morales, Ms. Wagoner and Ms. Murphy, “Bring in a
competent Administrator to put the Parole Board back to the elite status it needs to be.
Remembering that everything that is done here is a direct reflection on the Governor since 7 of
these positions are appointed by the Governor” and “Stop the targeting against me.”

114, On April 20, 2017, the OIG opened an investigation into Complainant's
discrimination/harassment complaint, which included the issue of Complainant’s removal from the
group email. Criminal Investigator Joe Spangler was in charge of the investigation and he
concluded, after reviewing the IT audit report, and talking with Mr. Moynahan and others, that
Complainant removed herself from the group email and Ms. Wagoner and Ms. Murphy had no
involvement in the removal. He completed the report in late May or early June 2017. He
summarized his report as follows:

On April 20, 2017, an investigation was opened by the Office of Inspector
General concerning Administrative Assistant Michelle Muller, after Mrs. Muller
alleged she was being harassed, retaliated against, forced to work in a hostile
work environment, and age discrimination, by the Colorado Parole Board and
its members. Mrs. Muller based her most recent allegation of having her
duties removed and her name being taken off an Email Group (which
prevented her from completing her assigned duties) as a direct result of her
previous grievances and complaints that she has filed against the Colorado
Parole Board and it's [sic] members.

Since Mrs. Muller currently has several active grievances filed and
accepted with the Colorado State Appeals Court and an active complaint file
[sic] with the Colorado Department of Personnel and Administration, only the
current allegations concerning the removal of her duties and her name being
removed from the Email Group has been addressed in this investigation.

Mr. Muller has been informed since August of 2016 her duties were either
being reassigned or removed from her job description. In August 2016, Mrs.
Muller had a meeting to discuss her job duties and the minutes from this
meeting was documented and provided as part of this investigation. In Octcber
2016, Mrs. Muller received her Position Description document (PDQ} which
she stated she looked at but did not read. In November of 2016, Mrs. Muller
received an email from her immediate supervisor, Joe Morales, which again
described the removal of some of her duties. According to Rick Thompkins,
Joe Morales is Mrs. Muller's Appointing Authority and as such, has the
authority to change Ms. Muller’s job duties.

As far as the removal of Mrs. Muller's name from the Email Group,
according to an audit that was done by OIT, Mrs. Muller or someone using
Mrs. Muller's login credentials was the one who removed Mrs. Muller form the
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Email Group on March 22, 2017 at 4:14 p.m. Neither Mrs. Jennifer Wagoner
nor Tammy Murphy were working out of the Denver Office on the day Mrs.
Muller's name was removed from the Email Group. Mrs. Muller's other
allegation concerning her name being removed from the Email Group was that
she was not able to complete her assigned duties since she was not receiving
the emails. On March 23, 2017, Mrs. Muller informed Mrs. Murphy she did not
receive the calendars for the week and that she believed her name had been
taken off the Email Group. Within a matier of minutes, Mrs. Murphy responded
and emailed Mrs. Muller the calendars. Since Mrs. Muller's name had been
removed from the Email Group, Mrs. Murphy has included Mrs. Muller [sic)
name in any emails that pertained to her job duties.

Complainant’s Conduct on April 17, 2017

115.  On April 17, 2017, Parole Board Member Alexandra Walker was conducting a
parole application hearing at the Denver office. Ms. Hollander and two victims were present but
remained out of sight of the offender, who appeared via teleconferencing. During the hearing,
Complainant opened the hearing office door and announced to Ms. Hollander, “John is ready,
your victims are here,” in her normal voice. The victims who were present in the hearing room
were confused and concerned that the offender was thus made aware of their presence.

116. On Monday, April 24, 2017 at 7:31 a.m., Complainant sent an email to Mr.
Thompkins, and copied Ms. Oakes, Ms. Cress and Barry Roseman, her attorney. She wrote:

After sole [sic] searching this past weekend, | must request that VSU Liaison
Amanda Ballew-Hollander be reassigned immediately, or terminated. t am in
fear for my safety. The severity of the false accusations that she placed
against me proves that she is the worst kind of liar there is. She
“consciously” used her position with the Parole Board Leadership, her status
as a GPIl, and the Parole Boards [sic] hatred for me to make false accusations
against me. Her action can not {sic], nor should not be ignored. Knowing that
Amanda came to VSU from a facility where she worked as a Correctional
Officer, in my mind makes her even more dangerous.

Again, [ am her today in fear for my safety- please advise immediately what
steps are being taken to ensure that | am safe at my state job.

Complainant Given Another Corrective Action

117.  On April 24, 2017, Romaine Pacheco and Vice Chair Oakes met with Complainant,
Ms. Pacheco told Complainant that, because there have been a few incidents in the past several
weeks with regard to issues with the VSU and other things, Respondent was taking corrective
action and placing Complainant on administrative leave with pay pending an OIG investigation.
The notice of corrective action, signed by Ms. Oakes for Mr. Morales, stated, in pertinent part,
“The fact that you made the statement ‘victims are here’, in a tone and volume that could have
been easily heard by the offender, during an active prole hearing with victims present, is an
extremely serious violation and was disrespectful to the parole board member and disruptive to
the hearing being conducted. To unnecessarily re-traumatize or confuse a crime victim during a
parole hearing violates Administration [sic] Regulation 1450-01, Code of Conduct, the Victim
Right's [sic] Act, as well as our high standard of protecting the victims who share their trauma with
us in pursuit of justice by advocating for themselves or their loved ones.”
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118. Inthe April 24, 2017 notice of corrective action, Mr. Morales also wrote as follows:

On April 14, 2017, Vice Chair Rebecca Oakes met with you to discuss the
previous incident with Ms. Hollander-Ballew, in which you were reported to
have been rude to Ms. Hollander-Ballew. Since that meeting, | have observed
that you have treated Ms. Oakes and Ms. Hollander-Ballew disrespectiully.
On April 21, 2017, you sent an email to Ms. Oakes in which you accused her
of acting out of “hatred” and accused Ms. Hollander-Ballew of lying and
bullying you. Again, on April 24, 2017, you made serious allegations against
Ms. Hollander-Ballew, alleging that she is a liar and dangerous, and accused
Ms. Oakes again of hating you. Making unfounded, inflammatory, and
outrageous allegations such as this against your colleagues is a violation of
the Code of Conduct and basic human courtesy.

119. The notice of corrective action required Complainant to:

1. Review and adhere to Administrative Regulation 1450-01 Code of
Conduct, and comply with all aspects of the Victims Rights Act.

2. Conduct yourself in a professional and businesslike manner at all times
while you are working. This includes treating Parole Board members,
Department of Corrections (DOC) staff, victims, and anyone else with whom
you come in contact during your work day {sic] with respect and courtesy.

3. Your behavior relating to the sensitivity of crime victims, your relationship
with the Parole Board and VSU staff and respect of active parole hearing with
victims present must be corrected by strict adherence to the Code of Conduct,
the Victim Rights Act, and to your performance plan.

4. To correct victim sensitivity and awareness you must attend remedial
Victim Rights Training and Awareness.

5. The behavioral correction relating to your relationship with Parole Board
members, VSU staff, and VSU operations must be made immediately and the
VRA training will be scheduled when made available by VSU and coordinated
with the parole board for your mandatory attendance and successful
completion.

The notice of corrective action warned Complainant, “Any violation of this corrective action will
result in further corrective and/or disciplinary action, up to and including termination.”

Complainant Placed on Administrative Leave With Pay

120. Also on April 24, 2017, Complainant was handed a notice that she was being
placed on administrative leave with pay effective immediately.

Notice of and Preparation For a Rule 6-10 Meeting Scheduled for Auqust 7. 2017

121.  On July 26, 2017, Mr. Morales sent Complainant a notice of a Rule 6-10 meeting
scheduled for August 7, 2018 to discuss information that caused Mr. Morales to believe that a
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disciplinary or correct action may be appropriate. Mr. Morales wrote, “This information includes,
but is not limited to the following: You alleged that your name had been removed from a group
email list, with the result that you did not receive emails that were essential to your job duties. The
Inspector General investigated this allegation and concluded that (1) you or someone using your
login credentials were the one who removed you from the Email Group, during a time that you
were the only one in the office.”

The Augqust 7, 2017 Rule 6-10 Meeting and Its Aftermath

122. Mr. Morales held a Rule 6-10 meeting with Complainant on August 7, 2017. Mr.
Morales’ representative was Brenda Valerio of DOC's HR group. Complainant's representative
was Pam Cress of Colorado WINS. At the beginning of the meeting, Mr. Morales gave
Complainant a summary of the OlG’s investigative report and a copy of AR 1450-01. Complainant
had not seen a copy of the investigative report before, and was provided time to review it at the
meeting. Mr. Morales pointed to the investigative report's conclusion that Complainant, or
someone using her login credentials, removed Complainant from the email group on March 22,
2018 at 4:14 p.m. Mr. Morales stated that this Rule 6-10 meeting was specifically about the group
email incident. At the meeting, Complainant stated that there would be no reason for her to take
herself off the group email. Furthermore, she represented that she was informed that only the
owner or administrator of the group email could add or delete names from the group email, and
even if she could delete herself from the group email, she would not know how. She noted that
she had already expressed concerns about not being kept in the loop about Parole Board matters,
and taking herself off the group email would only exacerbate her concerns. “There would have
been no reason why | would have done it. My complaint all along had been the disconnect
between the parole board members in the [Denver] office and the Pueblo office.”

123. Later on August 7, 2017, Complainant sent an email to Mr. Morales, informing him
that Maria Pacheco told her on or about March 13, 2018 that only the owner could add or delete
names from a group email and that the owner of the subject email group was Jennifer Wagoner.

124. On August 8, 2017, at 8:25 a.m., Complainant sent Mr. Morales another email:

Joe,

| just want to clarify my conversation from yesterday so there is no
misunderstanding, or thoughts that | would intentionally be misleading:

| stated, when looking at one of the reports, | said it was “manipulated”, when
in fact, | should have said “modified.” '

Joe, in addition to the information | provided to you yesterday, for the record,
| would like to reiterate that | filed a C.R.S. 24-50.5-101, Misuse of State Funds
in October 2016, as a Whistleblower, with an outcome presented to me in
February 2017. Then, in April 2017, approximately 10 (ten) weeks later, | am
then placed on Admin leave going on 15 (fifteen) weeks, for my name being
removed from a group email router. As | sit here, |1 can't help but feel this is
retaliation, something the ARs and Statute are written to protect me from.

I have outlined more than once being “bullied” by this leadership with an open
appeal, and an open Step Il Grievance from 2016. With that being said, | am
asking that an outcome to the meeting yesterday be given sooner, rather than

29






